
Journal of Intellectual Property Rights 
Vol 17, July 2012, pp 335-347 
 
 
 

 
 
 

Exhausting Copyrights and Promoting Access to Education: An Empirical Take* 

Shamnad Basheer†, Debanshu Khettry, Shambo Nandy and Sree Mitra 

The WB National University of Juridical Sciences, Dr Ambedkar Bhavan, 12, LB Block, Sector III, Salt Lake City,  
Kolkata 700 098, India 

Received 2 July 2012 

In what must rate as a momentous occasion in Indian copyright history, the Copyright Amendment Bill, 2012 cleared 
both Houses of Parliament after 12 years of intense debate, discussion and politicking. These set of amendments were 
particularly celebrated for fostering social justice through provisions that included a special copyright exception for the 
disabled and a mandatory royalty sharing arrangement for hitherto exploited Bollywood artists. 

However, despite the general euphoria surrounding the passage of these highly progressive provisions, there are causes 
for concern. In particular, the abrupt deletion of a clause legalising parallel imports, contrary to the suggestion of an expert 
Parliamentary Committee, raised many an eyebrow. It would appear that publisher lobbies prevailed upon the government to 
effect this last minute volte-face. The main claim advanced by publishers to effectuate this change of heart was that the 
Indian market was well served with the latest books at affordable prices, rendering redundant the very need for a provision 
legalising parallel imports. 

In this paper, the authors limit themselves to empirically testing this claim. The data from three different libraries 
demonstrate that the Indian versions sold by international publishing houses are often old and outdated editions. The latest 
versions are available only through imports via websites (or through mainstream distributors) and costs as much, or more 
than their western counterparts. Further, the legality of such imports is uncertain under the present copyright regime. 

Based on this evidence, the authors argue in favour of retaining Section 2(m) of the Indian Copyright Act, 1957. They 
also argue that legal policy ought to favour free market competition, unless the evidence suggests that the gains from such 
competition are outweighed by the harm to the copyright owner and the growth of the indigenous publishing sector. As of 
today, no such countervailing evidence has been proffered. 
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Historical Perspective 
 The very notion of ‘copyright’ owes its existence to 
the publishing industry, which first advocated for and 
procured these exclusive rights through the ‘Statute of 
Anne’, an eighteenth century British enactment.1 
Little wonder then that this powerful lobby continues 
to have a significant say in the shape and size of 
copyright regimes the world over. India is no 
exception, and publisher groups managed to secure a 
victory in the run up to the passage of India’s 
controversial Copyright Amendment Bill by ensuring 
that a proposed parallel imports provision was 
dropped from the final version of the Bill. 
 When the first version of the Copyright 
Amendment Bill was tabled in Parliament on  

19 April 2010 (ref. 2), it included a provision that 
endorsed the doctrine of international exhaustion and 
legalised parallel imports i.e. the imports of 
copyrighted works into India by a third party who 
legitimately purchased copies of such works abroad 
would be exempt from charges of infringement. 
 To elucidate further, Section 2(m) of the Copyright 
Act 1957 defines an ‘infringing’ copy as:  
(i) in relation to a literary, dramatic, musical or 

artistic work, a reproduction thereof otherwise 
than in the form of a cinematographic film; 

(ii) in relation to a cinematographic film, a copy of 
the film made on any medium by any means; 

(iii) in relation to a sound recording, any other 
recording embodying the same sound recording, 
made by any means; 

(iv) in relation to a programme or performance in 
which such a broadcast reproduction right or a 
performer’s right subsists under the provisions 
of this Act, the sound recording or a 
cinematographic film of such programme or 

___________ 
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performance, if such reproduction, copy or 
sound recording is made or imported in 
contravention of the provisions of this Act. 

 The Bill proposed to add a proviso to Section 2 (m) 
in order to exempt ‘parallel imports’ from the 
definition of infringing copy, as below: 

‘provided that a copy of a work published in any 
country outside India with the permission of the 
author of the work and imported from that 
country into India shall not be deemed to be an 
infringing copy.’ 

 As evident from the above, this new provision 
would have permitted third parties to import and sell 
copies of copyrighted works that had been purchased 
legitimately in any part of the world, without running 
the risk of copyright infringement. Illustratively, if X 
were to purchase a copy of Harry Potter from a 
London bookstore, X would have been well within 
her rights to bring this to India and sell it within the 
local market. Commonly referred to as the ‘parallel 
imports’ or ‘international exhaustion’ exception, this 
provision is found in the intellectual property regimes 
of several countries worldwide including Australia, 
New Zealand and Japan.3 
 A department-related Parliamentary Standing 
Committee on Human Resource Development that 
reviewed the bill strongly endorsed this provision 
noting that:  
‘…. availability of low priced books under the present 
regime is invariably confined to old editions. Nobody 
can deny the fact that the interests of students will be 
best protected if they have access to latest editions of 
the books….The Committee would….like to put a note 
of caution to Government to ensure that the purpose for 
which the amendment is proposed i.e. to protect the 
interest of the students is not lost sight of.’4 
 The introduction of this provision spurred 
vehement protests from publishers who claimed that 
the provision would sound the death knell of the 
nascent publishing industry in India and be 
detrimental to India’s national interest.5 They also 
claimed that there was no accessibility and 
affordability issue, as would warrant such a provision 
in India.6,7 
 Owing to this vigorous opposition and lobbying, 
the Government dropped this clause from the final 
version of the Bill. When queried as to the reasons for 
this sudden volte face, particularly when the provision 
had been strongly endorsed by the Standing 
Committee, the government asserted on the floor of 

Parliament that it had referred the matter to the 
National Council of Applied Economic Research 
(NCAER) and would seek to reintroduce Section 
2(m), should the NCAER be found in favour of it.8 
 In this paper, the authors argue that legal policy 
ought to favour principles of free market competition, 
unless evidence suggests that the gains from such 
competition are outweighed by the harm to the 
copyright owner and the growth of the national 
publishing industry. As of today, no such 
countervailing evidence has been proffered. 
 The authors also empirically tested the assertions of 
publishers that there is no accessibility and 
affordability issue in India. The data demonstrates 
that, at least as far as educational titles are concerned, 
the claim is false. A brief conceptual overview of the 
doctrine of exhaustion and parallel imports is 
provided below: 
 

Parallel Imports and Exhaustion: A Primer 

 Distilled to its bare essence, a copyright is a bundle 
of exclusive rights granted to the author of an 
‘original’ work.9 Such exclusive rights include the 
right to inter-alia publish, sell and distribute the 
copyrighted good in question within the territory of 
the country which grants the right.10 
 The doctrine of exhaustion or the doctrine of first 
sale imposes certain limits on IP owners’ exclusive 
rights, wherein the owner is prevented from 
controlling the resale or re-distribution of a work that 
has already been sold by or with her consent.11 
Consequently, a purchaser of a copyrighted book is 
free to do what she wishes with her copy, including 
reselling it without fear of being sued for copyright 
infringement.11 

 The rationale underlying the theory of ‘exhaustion’ 
and the doctrine of first sale is that a copyright holder 
has been adequately rewarded through the first sale of 
an IP good and ought not to be permitted to 
repeatedly profit by controlling the resale and 
distribution of that very good.12 
 The doctrine of exhaustion is circumscribed by the 
following factors: 
(i) ‘Exhaustion’ kicks in only if the ‘first sale’ is 

made by or with the authorisation of the 
copyright owner. 

(ii) ‘Exhaustion’ in relation to a particular 
copyrighted article does not impact the 
copyright owner’s other exclusive rights. Nor 
does it affect the copyright owner’s rights with 
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respect to ‘other’ copyrighted articles. In other 
words, the purchaser of a copyrighted article, in 
respect of which the copyright has been 
exhausted, does not acquire the right to ‘sell’ or 
‘distribute’ other copyrighted articles that she 
has not purchased.13 

 Depending on the territory in question, exhaustion 
can either be national (confined to a single state) or 
international (applicable to all countries around the 
world). Parallel imports are a natural corollary of the 
doctrine of international exhaustion and envisage the 
following: 
(i) An export of a copyrighted work from country X 

(such as Bangladesh) 
(ii) Import of such copyrighted good into country Y 

(such as India) 
 A parallel importer essentially engages in price 
arbitrage and exploits the price difference between the 
exporting country (Bangladesh) and the importing 
country (India). Parallel importers may also bring in 
IP goods that are not otherwise available in the 
importing country. Several countries therefore 
encourage such imports to ensure access to lower 
priced copyrighted works for their consumers. 
 It is important to bear in mind that the scope of 
‘exhaustion’ depends upon the kind of intellectual 
property right in question i.e. the rules relating to 
patent exhaustion are quite distinct from those relating 
to copyrights and trademarks. Illustratively, while 
Indian patent law expressly endorses the doctrine of 
international exhaustion14, a recent court ruling casts 
some doubt about whether or not Indian trademark 
law so permits.15 Further, even with the same IP 
regime, the rules of exhaustion could differ depending 
upon the nature of the IP good. Consider the Indian 
copyright regime, whereunder, a purchaser of a 
literary work (such as a book) is free to sell or 
distribute her copy within India, while a purchaser of 
a computer program cannot do so.16 
 In order to appreciate the difference between 
national, regional and international exhaustion 
regimes, consider the following hypothetical. Assume 
that ‘P’, a multinational publishing corporation, is the 
copyright owner of a certain book, for which it 
charges different prices in different territories, with 
the highest price being charged in New Zealand and 
the lowest in Bangladesh. 
 Assume that ‘R’, an unrelated third party, 
purchases copies of the book from Bangladesh (that 
have been sold by or with the authorisation of P) and 

does the following acts without P’s permission: 
(i) Resells the books within Bangladesh 
(ii) Imports the books to New Zealand and resells 

them 
(iii) Imports the books to Pakistan and resells them 

within Pakistani territory 
 

 The following questions arise: 
(i) Can R resell copies within Bangladesh? 
(ii) Can R import copies of the book from 

Bangladesh to New Zealand and resell them? 
(iii) Can ‘R’ import copies of the book from 

Bangladesh to Pakistan and resell them? 
 The answers to the above questions depend upon 
the kind of ‘exhaustion’ regime prevalent in 
Bangladesh, New Zealand and Pakistan. Assume that 
Bangladesh and Pakistan follow the doctrine of 
national exhaustion, while New Zealand follows 
international exhaustion. It is also assumed that 
Pakistan and Bangladesh are part of a regional bloc 
and follow the principles of ‘regional exhaustion’. It 
may be noted that neither Bangladesh nor Pakistan 
follows the doctrine of international exhaustion. 
 
National Exhaustion: Bangladesh 

 The answer to the first query is clear. Since 
Bangladesh follows principles of national exhaustion, 
R can buy copies of the book in Bangladesh from P or 
P’s authorised agent and resell them within 
Bangladesh. The key limitation is that the resale or 
redistribution of the book ought to be confined to the 
territorial limits of Bangladesh. 
 
International Exhaustion: New Zealand 

 According to the hypothetical, New Zealand 
copyright law follows the principle of international 
exhaustion3,17 i.e. once P sells the book in Bangladesh, 
either through itself or an authorised representative 
(first sale), its rights stand ‘exhausted’ vis-à-vis that 
book. Therefore, R is free to bring copies of the very 
same book into New Zealand and resell them. 
 
Regional Exhaustion: Pakistan and Bangladesh 

 Certain countries permit parallel import of goods 
within a specific regional bloc, so long as the first sale 
is legitimately made by the IP owner or her authorised 
representative within one of the countries that are part 
of the bloc. Illustratively, the laws of the European 
Community (EC) provide that copyrighted goods that 
have been subjected to a first sale anywhere in the 
community (e.g. France) can be imported and sold in 
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any other EU country (e.g. UK) without the 
permission of the copyright holder.18 In the current 
hypothetical, since Bangladesh and Pakistan are 
members of a regional bloc, a sale in Bangladesh 
would exhaust the copyright holder’s rights across the 
entire regional bloc. Therefore, R is free to purchase 
the goods in Bangladesh and import/resell them 
within Pakistan. 

 
Indian Law on Exhaustion 

 The Indian Copyright Act, 1957 endorses the 
principle of exhaustion in Section 14(a)(ii), which 
vests the copyright owner with the right ‘to issue 
copies of the work to the public, not being copies 
already in circulation.’ 
 It is very clear that this provision covers national 
exhaustion. However, as to whether or not it covers 
international exhaustion is debatable. One might 
argue that the term ‘copies already in circulation’ 
could be taken to mean copies in circulation anywhere 
in the world. However, one might equally well argue 
that since the Indian Copyright Act extends only 
within the four corners of India [Section 1(2)], a copy 
‘already in circulation’ necessarily has to mean a copy 
that is in circulation within the territory of India. This 
counter position could be fortified by the argument 
that the Government and the Parliamentary Standing 
Committee thought it fit to amend Section 2(m), and 
implement the doctrine of international exhaustion, 
signifying therefore that the current provision does 
not support a reading of international exhaustion. 
 In John Wiley & Sons v Prabhat Kumar Jain19, 
Justice Manmohan Singh rejected the application of 
international exhaustion in India, noting that in the 
absence of a clear provision stating so, the Act could 
only be taken to support national exhaustion.20 
 As for regional exhaustion, it is pertinent to note 
that although India is a member of a number of 
associations and trading blocs (such as SAARC and 
Commonwealth);21 none of these blocs require 
regional exhaustion to be built into the respective 
domestic intellectual property regimes. Consequently, 
India does not have any such provision in its 
copyright regime. 

 
The Rationale behind Parallel Imports 
 The debate surrounding the legitimacy of parallel 
imports is part of the larger debate about the optimal 
scope and ambit of intellectual property rights. For the 
most part, intellectual property regimes attempt to 

strike a balance between private and public interest, 
supporting as it does a limited monopoly in exchange 
for what it believes will be an enhanced creative 
yield. The balancing equation necessarily involves 
placing legitimate fetters on the scope of the 
copyright monopoly, such that consumers are able to 
access the latest creations at affordable prices.22

 

 IP maximalists oppose parallel imports on the 
ground that they harm the interests of IP owners by 
inter alia reducing the incentives to create new 
works.23 They argue that an IP owner ought to have 
maximal control over markets in order to enter into 
territory based distribution agreements premised on 
international price discrimination without worrying 
about the entry of third parties into these neatly 
divided territories.24

 

 They also argue that parallel imports cause free 
riding, in that, unlike the IP owner, parallel importers 
do not invest in the production and promotion of an IP 
good, but nonetheless reap the benefits from sales of 
that good.25 This is especially true for products such 
as pharmaceuticals and biotechnology, which are 
characterised by high R&D costs, but low marginal 
costs of production and distribution.26 
 However, supporters of parallel imports argue that 
such control over markets ought not to extend to 
goods that have already been sold once and for which 
a monopoly price has been extracted.27  
 They argue that parallel imports lead to increased 
consumer welfare by enhancing competition, 
fostering access to more IP goods and lowering 
prices.28 The Australian Digital Alliance tellingly 
notes: 
 ‘[…] dismantling of the restrictions upon parallel 
importation should be supported where the benefits of 
wider range, access, and cost differentials of books 
are of value to the community. In our submission, the 
benefits flowing from greater competition in the form 
of increased access to book outweigh any benefit 
obtained in continuing protectionism.’29 
 To conclude the above discussion: the optimality or 
otherwise of parallel imports rests upon an empirical 
question: do the harms from parallel imports in the 
form of reduced incentives to IP owners outweigh the 
benefits in terms of free market competition and 
increased access to IP goods? This issue depends in 
large part upon the nature of the IP good and the 
country in question. 
 It is argued that as a matter of first principle that the 
presumption ought to be in favour of free market 
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competition. Absent evidence of any real damage to 
IP owners or to the growth of local industry, regimes 
ought to favour free market competition and not 
protectionism. This presumption is particularly 
important in a digital economy, where the advent of 
online book sellers and the increasing rate of 
digitisation in books (by initiatives such as the Google 
Books Project) renders national borders more porous 
and less amenable to artificial territory based 
distributorship agreements and price discrimination.30 
 In other words, the onus is on publishers to 
demonstrate that if Section 2(m) were amended, there 
will be a tangible detrimental impact to Indian 
industry and the incentives to create. Till date, 
publishers have been unable to drum up persuasive 
evidence in support of their claim. Rather, they 
merely assert that since there is no availability or 
accessibility issue in India (i.e. the country is served 
well by latest editions of books at affordable rates), 
there is no need for an amendment to Section 2(m). 
 Apart from the economic rationale discussed above, 
common law jurisprudence strongly suggests an 
‘aversion to restraints on alienation of property.’31 In 
other words, an owner of a good ought to be free to 
deal with the good in any manner as he/she deems fit, 
even if the good encapsulates an IP right of some sort. 
As far back as 1886, a US Court tellingly observed: 
 ‘[I]incident to ownership in all property, — 
copyrighted articles, like any other, — is a thing that 
belongs alone to the owner of the copyright itself, and 
as to him only so long as and to the extent that he 
owns the particular copies involved. Whenever he 
parts with that ownership, the ordinary incident of 
alienation attaches to the particular copy parted with 
in favour of the transferee, and he cannot be deprived 
of it. This latter incident supersedes the other, — 
swallows it up, so to speak…’32 
 In short, the foundational principles of property 
rights jurisprudence suggests that a common law 
country such as India ought to support the doctrine of 
international exhaustion, i.e. once the copyright owner 
transfers the title in a copy of her work, herself or 
through an authorised licensee, she loses the right to 
control future distribution of that copy by the 
transferee. 
 

Accessibility and Availability of Educational Titles 

in India 
 As argued earlier, the onus is on publishers to 
demonstrate that the legalisation of parallel imports 

will cause a palpable negative impact on the Indian 
industry and its incentives to create. Till date, 
publishers have not proffered any empirical evidence 
in support of their claim. They merely assert that in 
view of the fact that the latest books are available in 
India at affordable prices, there is no need for a 
separate parallel imports provision. 

 While reviewing the Copyright Amendment Bill, 
the Parliamentary Standing Committee captured the 
representations made by publishers33 thus: 

 ‘It was pointed out that in higher education, 
especially in medical and engineering, a lot of foreign 
books were being made available in India at low 
prices in spite of their being priced at much higher 
rate in the country of their origin.’34 

 Further, in an opinion editorial titled ‘The death  
of books’, Thomas Abraham, MD of Hachette  
India and one of the most vocal critics against  
Section 2(m) asserted:6  

 ‘The ministry mandarins also seem to have the 
absurd belief that publishers don’t bring in current 
editions. Every single major book — whether a 
medical textbook or the latest blockbuster like a Harry 
Potter or Stephanie Meyer — is available the same 
day as its release worldwide and 35 per cent cheaper, 
with textbooks being 80-90 per cent cheaper.’ 

 In another public forum,7 while criticising the 
allegedly mindless introduction of Section 2(m), 
Abraham asked pointedly – ‘[n]ame one single major 
book (college text or fiction/non-fiction blockbuster) 
that is not available in India at the same time and 
much cheaper. Also please demonstrate where low 
price editions are invariably the old ones.’ 

 In this study, the authors considered a small basket 
of educational books, mainly centred on law and 
social sciences for empirically testing the above 
assertions.35 Given that the consumers of such books 
are mainly students and libraries, the issue of 
accessibility and availability is discussed from their 
vantage point. 

 The data was procured by corresponding with 
various libraries, including the libraries of the 
National Law School of India University, Bangalore 
(NLS)36, the National University of Juridical 
Sciences, Kolkata (NUJS)37 and the Centre for Studies 
in Social Sciences (CSSS) at Kolkata.38 The 
Accession Registers of NLS and NUJS were also 
inspected, which revealed that the total number of 
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foreign title acquisitions in the period from January 
2009 to February 2011 (a period of 26 months) 
amounted to 1554. 
 The key finding is that each of these titles is 
available in India only at a price that is equal to or 
even higher than those prevalent in the US and the 
UK. From these 1554 titles, a representative sample 
of 53 foreign titles (12 books from NLS and 41 from 
NUJS) were selected.39 This is a representative 
sample in that there are 41 unique publishers that are 
included in these 53 examples. 
 It bears noting that the assertions are true for each 
such publisher, and for the entire basket of 1554 
foreign books that were acquired. Additionally,  
21 distributors across the country and one senior 
official from Oxford University Press, India (OUP) 
were also contacted. 
 Both NLS and NUJS are amongst the top three 
leading law schools in the country and their libraries 
stock not only pure law text books but a significant 
number of social science titles (economics, sociology, 
history, etc.) as well.40 
 The data collected helped address two claims made 
by publishers:  
(i) there is no ‘availability’ issue in India, as the 

latest editions of all foreign titles are available in 
India at the time of or close to the date of first 
publication and release of such title in the 
Western markets; and 

(ii) there is no ‘accessibility’ issue in India, since 
most titles have Indian editions that are sold at 
significant discounts compared to their US and 
EU counterparts. 

 
Issue 1: Availability of Book Titles in India 

 As noted earlier, the two national law school 
libraries (NLS and NUJS) acquired around 1554 
foreign titles during the period between January 2009 
and February 2011. Of these foreign titles, very few 
boasted equivalent low priced Indian editions. 
Moreover, the vast majority of these low priced 
editions were older editions that lagged an edition or 
two behind their Western counterparts.35 

 Illustratively, consider a book titled ‘Principles of 
Corporate Finance’, published by McGraw-Hill. 
When compared with a tenth edition that was being 
sold in the US and UK at the time of collecting this 
data, the low priced Indian version was still in its 
eighth edition (an edition first introduced in the 
Western markets in 2007).41 

 It was also found that in rare instances where the 
Indian edition corresponded with the latest 
international edition, the Indian edition was 
introduced much later than the corresponding version 
in Western markets. An example is 
‘Microeconomics’42, the seventh edition of which was 
being sold in both India and internationally at the time 
of collecting the data. However, while this edition 
was first introduced in the Western markets in 2008, it 
took more than a year before this edition was 
introduced in India in 2009. 
 The above examples illustrate that foreign 
publishers routinely subject the Indian market to old 
and/or outdated editions. It is not surprising, 
therefore, that librarians of the National Law 
Universities (NLUs) that were interviewed 
categorically expressed their reluctance in purchasing 
these outdated editions, despite their low prices. 
 
Importing Foreign Titles 

 Some of the law libraries informed that they 
acquired the latest titles by importing them through 
their local distributors. However, owing to transport 
charges, these editions often cost more in India than 
they did in the West. Upon receiving orders from the 
libraries, distributors placed orders directly with 
foreign publishers or their agents abroad or procured 
these books from websites such as Amazon and 
Abebooks. Given that these websites are often hosted 
in foreign countries, a foreign currency account and a 
credit card are needed to effectuate the purchase. 
While most leading distributors in the metro cities 
possess such foreign currency accounts, none of the 
libraries that were involved in this study had such an 
account, enabling them to import directly. They 
would necessarily have to route it through the 
distributors. 
 Several distributors that were interviewed (who did 
not wish to be named) alleged that publishers pursued 
a deliberate strategy of dumping outdated editions in 
India, in order to continue making money on the 
editions that were effectively out of circulation in the 
Western markets. 
 The two law schools interviewed (NLS, Bangalore 
and NUJS, Kolkata) are located in two prominent 
cities with access to leading distributors, who in turn 
are equipped to place online orders and/or procure 
directly from publishers abroad. The majority of the 
other 913 odd law schools43 are not likely to have 
access to such distributors or online import facilities. 
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In fact, even within the major cities, lower ranked 
colleges (such as Hazra Law College in Kolkata) do 
not have access to online purchases or leading 
distributors. All such colleges are likely to face a stark 
‘availability’ issue, in that they are unable to procure 
foreign titles in a timely fashion. 

 All of this effectively means that a multitude of 
students across the country are often disadvantaged 
owing to restrictions on parallel imports. In particular, 
many such textbooks are prescribed as essential 
readings and not many students are likely to possess 
resources sufficient to enable an import of latest 
editions at exorbitant prices. The authors therefore 
advocate an amendment to Section 2(m), noting that it 
is likely to serve the interests of students by fostering 
the emergence of a number of smaller distributors 
willing to scout for and enter hitherto unexplored 
markets, particularly in non urban areas. 
 
Issue 2: Accessibility of Book Titles in India 

 In terms of the ‘accessibility’ and ‘pricing’, the 
results are again stark. As noted earlier, most of the 
titles acquired by the leading law schools in India 
were acquired at prices corresponding to or higher 
than those prevailing in the West. 
 The basket of titles for studying this issue consisted 
of 12 books from NLS and 41 from NUJS. The 
assertions are true for each one of these publishers 
including Routledge, Cambridge University Press and 
Hart Publishing. The NLS library buys an 
overwhelming majority of its foreign titles from 
websites such as www.amazon.com. For this, it uses 
the distributor’s foreign currency account and card, 
for which it is charged an additional 5 per cent on the 
bill. Further, the invoices suggest that a significant 
shipping charge was added to the bill, as a result of 
which the costs increased between 17 per cent and 
165 per cent per book.44,45 Similarly for NUJS 
accessions, the prices were equivalent to, or higher 
than prices prevalent in the US and UK.46 In the 
conversations with the CSSS librarian, the authors 
were informed that a similar situation prevailed for 
CSSS as well. 
 
Purchasing Power 

 The issue of access to educational books in India 
often depends on the purchasing power of the average 
Indian student. The GNIPC Comparative Price 
Tables47 indicate the relevant price of a book in direct 
proportion to the gross national income per capita 

(GNIPC) of the country where it is sold, namely, 
India, the US, UK and Netherlands. 
 Illustratively, consider a book48 by Tsepon 
Wangchuk Deden Shakabpa, which costs € 269 (or 
US$ 371) on the publisher’s website. If buyers in the 
US had to pay the same percentage of their income on 
this book as an average Indian, the book would cost 
approximately US$ 5236, a ludicrously high price by 
any standard! Even a comparatively more ‘affordable’ 
book such as ‘The Politics of Global Governance: 
International Organizations in an Interdependent 
World’ by Diehl and Frederking49, which costs  
US$ 26.50, ends up costing US$ 373.93 on this 
relative GNIPC based metric; more than 14 times its 
original price! It is obvious that Indian purchasers 
have to spend a significantly higher percentage of 
their income to purchase international editions of 
books, in comparison to buyers in the West. 
 An amendment to Section 2(m) to legitimise 
parallel imports is likely to force foreign publishers to 
make the latest editions available in India at 
affordable prices and serve the interests of the Indian 
consumers in a more meaningful way. 
 
Flipkart and Other Online Options 

 During conversations with publishers and their 
advocates, the authors were informed that law school 
libraries were not scouting around for cheaper 
versions. In particular, the allegation was that these 
law librarians failed to access websites such as 
Flipkart, which invariably sold at prices lower than 
that available through distributors (who either use 
Amazon or procure directly from publishers or agents 
abroad). 
 While empirically testing this assertion, it was 
found to be not wholly true. There were 26 instances 
where Flipkart sells at a higher price when compared 
with direct purchases by distributors who procure 
books directly from publishers or their agents. In 
some cases, the price differentials were as high as  
30 per cent. 
 Even if the Flipkart prices were low in some cases, 
it was found that the books were not always 
available.50 In particular, it was seen that: 
(i) Five books on Flipkart did not correspond with 

the latest editions; 
(ii) Some books were out of stock i.e. they were not 

readily available and the website would only 
notify once they were available; 

(iii) One book was not available at all in paperback. 
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 More importantly, it must be borne in mind that the 
vast majority of Indian educational institutions and 
students may not have the resources to transact online 
and make such purchases. 
 
Legality of Imports 

 In addition to the issues relating to ‘availability’ 
and ‘accessibility’ of foreign educational book titles 
in India, there are serious concerns regarding the 
legality of the purchases made by Indian educational 
institutions using distributors or online stores. 
 If parallel imports are illegal under the current 
Indian copyright regime, it effectively means that any 
copy purchased from a source other than the 
copyright owner or the authorised licensee for the 
Indian Territory is in violation of current law. 
 In other words, if a book on Amazon or Flipkart is 
made available by a third party other than the Indian 
copyright owner or her authorised licensee/agent, a 
distributor who purchases such copy and sells it to the 
libraries or other consumers in India is in violation of 
the current copyright regime. However what of 
libraries and consumers that purchase such books 
from the website directly or from distributors? 
 The proviso to Section 51(a)(iv) exempts from 
infringement the import of a copy for personal use. 
Therefore, an individual who purchases a copy from a 
distributor or an online store is exempt from 
infringement. As for libraries, the position is unclear. 
 One might argue that ‘imports’ by libraries fall 
outside this exemption, since the import is not strictly 
speaking for the ‘private and domestic use’ of the 
libraries.51 Further, even assuming that libraries can 
avail of this exemption, the fact that they knowingly 
import books from distributors or online channels that 
are not strictly speaking authorized by the Indian 
copyright owner might make them amenable to a 
charge of aiding and abetting the said infringement.52 
An amendment to Section 2(m) would remove this 
legal uncertainty and enable libraries to import copies 
without fear of copyright infringement. 
 
Remaindered Copies 

 While opposing the legalisation of parallel imports, 
publishers point to the threat of ‘remaindering’, a 
phenomenon triggered upon the accumulation of 
excess copies of a certain title, forcing publishers to 
sell copies at dirt-cheap prices in the main Western 
markets. Should parallel imports into India be 
permissible, publishers fear that such remaindered 
copies would flood the Indian market and destroy the 

business of the Indian distributor/agent authorised to 
sell in India. 
 This fear of flooding argument was dispelled in two 
newspaper editorials.53 
 One of them54 notes that: 
 ‘The key objection stems from a fear of 
‘remaindering’, a phenomenon triggered by excess 
stocks of book titles, which forces publishers in 
Western markets to sell copies at dirt-cheap prices. 
Indian publishers worry that these remaindered copies 
will flood the domestic market and kill their business. 
 However, even in countries that permit parallel 
imports, such as Australia, there is little real evidence 
of such flooding. Therefore, the Indian government 
ought to insist on empirical proof substantiating the 
magnitude of this alleged remaindering threat. 
 Assuming that remaindering is a danger potent 
enough to hurt booksellers here, the solution is rather 
simple. Given that Western publishers have effective 
control over ‘remaindered’ copies before they are 
released into a ‘parallel’ market, a contractual 
safeguard would redress this issue. In other words, the 
Western publisher can be contractually bound by the 
copyright owner to ensure that surplus copies of 
books that are of interest to India are returned by 
bookstores and shipped to the Indian publisher. This 
will cut out third party ‘remaindering’ profiteers who 
wish to plunder the Indian market. Further, it will 
yield extra profits for publishers and authors. 
 Alternatively, one can simply carve out an 
exception to Section 2(m) to prevent copies labeled as 
‘remaindered’ from getting into India. This would be 
a far better solution than dispensing with the section 
altogether.’ 
 

Threat of Exports 

 Publishers also pointed to the threat of exports, a 
concern adequately represented by them to the 
Parliamentary Standing Committee. The Committee 
in turn expressed the publishers’ concern thus in their 
report:  
 ‘With this amendment, the low priced editions 
meant for Indian sub-continent could be exported 
back to the country of their origin where they were 
priced at much higher rates. Consequently, the 
publishers would lose the incentive to sell books in 
India or in the Indian sub-continent at subsidized 
prices. Reason being that foreign publishers would 
not like to grant the reprint rights to Indian publishers 
fearing low priced Indian editions flooding and 
diluting their own markets.’55 
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 This is a serious and misguided conflation of the 
import and export issue. Section 2(m) deals only with 
parallel imports and not with the legality of exports 
outside India. If exports were their concern, 
publishers must articulate it separately and bring it on 
the ‘policy’ table for discussion. 
 The Delhi High Court endorsed an explicit right to 
prevent export last year in two cases involving the 
publisher John Wiley & Sons.56 However, these 
decisions are suspect as they conjure up such an 
exclusive right to prevent exports out of thin air. The 
Indian Copyright Act, 1957 makes it permissible to 
circulate freely the copies of any book, which has 
been sold once by the owner of the copyright 
(explanation to Section 14). This circulation would 
ordinarily include an ‘export’ as well. In fact, the 
Indian Copyright Act, 1957 expressly states that only 
those books that are issued under compulsory licenses 
are prevented from being exported (Section 31). This 
seems to suggest that for all other books, there is no 
separate right to prevent exports. 
 Publishers perhaps fear that it is only a matter of 
time before the incorrectly reasoned John Wiley 
judgment is overturned.57 This concern is however 
separate from the issue of parallel imports and if 
publishers fear exports, they must advocate for a 
separate statutory right to prevent exports. The key 
question then would be whether India should grant 
such a separate right and bear the costs associated 
with its enforcement, particularly when publishers are 
free to prevent exports by bringing legal action in the 
countries of import, such as the US or the EU, that 
boast more sophisticated enforcement machineries. It 
bears noting that a Second Circuit US Court recently 
restrained the import of John Wiley books into the 
US.15,58 It ruled against an international application of 
the first-sale doctrine in US copyright law, and denied 
a first-sale defence against copyright infringement to 
Supap Kirtsaeng, a Thai student in the US, who had 
imported international editions (editions marked for 
sale exclusively in certain territories) of Wiley books 
into the US and sold them online on eBay, taking 
advantage of the price differential. In the words of the 
Court:  
 ‘[…] we conclude that the District Court correctly 
decided that Kirtsaeng could not avail himself of the 
first sale doctrine codified by § 109(a) since all the 
books in question were manufactured outside of the 
United States. In sum, we hold that the phrase 
‘lawfully made under this Title’ in § 109(a) refers 

specifically and exclusively to copies that are made in 
territories in which the Copyright Act is law, and not 
to foreign-manufactured works.’58 

 The US Supreme Court granted certiorari as 
petitioned for by Supap Kirtsaeng and will hear the 
appeal in October 2012 giving itself the opportunity 
to settle the debate around the precise scope of the 
first-sale doctrine in US copyright law.59

 

 In any case, shoehorning of the exports concern 
into the ‘parallel imports’ framework is argued 
against, as this would result in the needless conflation 
of what are essentially two distinct sets of issues.60 
 
Imports for the Differently Abled 

 A newly introduced provision in the Copyright 
Amendment Bill61, aims to foster access to the 
differently abled by exempting the conversions of 
copyrighted works to accessible formats from 
infringement.62 Given that a number of titles are not 
available in India, this copyright exemption for the 
differently abled would lose much of its potency, if 
one were not permitted to import copies for 
conversion or import copies that have already been so 
converted by disability organizations abroad. In other 
words, the absence of Section 2(m) and the lack of a 
right to import books from abroad, would severely 
affect persons with disabilities, who continue to face a 
rather stark book famine.63 
 

Conclusion 

 This paper attempts to shed some light on the 
optimality or otherwise of legalising parallel imports 
in India. Owing to time and space constraints, this 
study was limited to merely testing the validity of 
certain assertions made by publishers, wherein they 
claim that owing to the latest editions of all books 
being available in India at prices lower than those 
prevalent in the West, there is no need for amending 
Section 2(m) and legitimising parallel imports. 
 This assertion has been demonstrated to be 
empirically false. In terms of the availability of 
educational titles in India, the data shows that most of 
the latest editions are never made available in India by 
publishers. As seen in this study, only leading law 
schools with access to leading distributors are able to 
import latest editions from abroad at exorbitant prices.  
 A vast majority of the law schools in non-urban 
areas are unlikely to have resources sufficient to 
import such titles at prices equivalent to or more than 
that prevalent in the West. If at all low priced Indian 
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editions are available, they are older editions and the 
national law school libraries expressed strong 
reluctance to waste money on these outdated editions. 
The problem is particularly acute as many such 
textbooks are prescribed as essential reading and a 
number of students are unlikely to possess the 
resources sufficient to enable an import of the latest 
editions at exorbitant prices. 
 The authors therefore favour amending Section 2(m) 
and legalising imports, noting that it is likely to serve 
the interests of students by fostering the emergence of 
a number of smaller distributors willing to scout for 
and enter into hitherto unexplored markets, 
particularly in non-urban areas. The authors also 
argue that such an amendment is likely to force 
foreign publishers to make the latest editions available 
in India at affordable prices and serve the interests of 
Indian consumers in a more meaningful way. Lastly, 
the amendment will ensure legality of book imports 
by Flipkart and various Indian distributors, and 
provide more teeth to the recently introduced 
disability exemption. 
 As with other countries such as New Zealand  
and Japan, that have had parallel import provisions in 
their regimes for several years now without any 
debilitating impact on local publishers, an amendment 
to Section 2(m) will not destroy the publishing 
industry as claimed. Rather it will contribute to the 
availability and accessibility of educational books in 
India, an aspect that was foremost in the mind of the 
Parliamentary Standing Committee that reviewed the 
Copyright Amendment Bill and noted that ‘nobody 
can deny the fact that the interests of students will be 
best protected if they have access to latest editions of 
the books.’64 
 The authors therefore argue that the Government 
ought to reconsider its position and effectuate the 
amendment to Section 2(m) as soon as it possibly can. 
 

Acknowledgement 

 The authors are grateful to numerous individuals 
and institutions for their inputs on this theme,  
all of whom are acknowledged in the P-PIL report, 
Parallel Imports, Exports and Educational Titles: 
Report by P-PIL, http://www.p-pil.com/wp-
content/uploads/parallel%20import/Submission%20to
%20HRD%20Ministry%20by%20P-PIL.pdf. 
 

References 
1 Statute of Anne, London (1710) in Primary Sources on 

Copyright (1450-1900), edited by L Bently & M Kretschmer, 
www.copyrighthistory.org. In order to deflect some of the 

anti-monopoly sentiment, the publisher lobby (the 
stationers’) reframed the legislation as an author’s rights bill 
and successfully persuaded Parliament to enact the first 
copyright law, the Statute of Anne, effective 10 April 1710, 
Carroll M W, The struggle for music copyright, Florida Law 
Review, 57 (4) (2005) 907. 

2 Bill Summary: The Copyright (Amendment) Bill, 2010, 
http://www.prsindia.org/uploads/media/Copyright%20Act/Bi
ll_Summary_Copyright%20Bill,%202010.pdf (27 June 2012). 

3 The Australian Copyright Act, 1968, Sections 44A, E and F. 
However, the parallel import exemption is a conditional one 
and triggers only upon the occurrence of certain acts or 
omissions by the copyright owner. Illustratively, Section 
29(5) of the Copyright Act stipulates that if the copyright 
owner does not supply a new book within 30 days after its 
release in another market, Australian booksellers become 
free to import non-infringing copies of the book from any 
overseas supplier. See also the New Zealand Copyright Act, 
1994, Section 12(5A) (as amended and introduced by the 
Copyright (Removal of Prohibition on Parallel Importing) 
Amendment Act, 1998) and the Copyright Law of Japan, 
Article 26bis(1) and Article 26bis(2)(v). 

4 227th Report on the Copyright (Amendment) Bill, 2010, 
Department-Related Parliamentary Standing Committee on 
Human Resource Development (‘Standing Committee 
Report’), p. 66, http://www.prsindia.org/uploads/media/ 
Copyright%20Act/SCR%20Copyright%20Bill%202010.pdf 
(3 July 2012). 

5 Standing Committee Report, para. 7.5. 

6 The death of books, The Hindustan Times, 20 January 2011, 
http://www.hindustantimes.com/The-death-of-books/ 
Article1-652735.aspx (2 June 2012). 

7 Thomas Abraham’s rebuttal to ‘Why the parallel importation 
of books should be allowed’ (2m, copyright law), 
http://withinthepurview.blogspot.in/2011/01/thomas-
abrahams-rebuttal-to-why.html (2 July 2012). 

8 Lok Sabha, Synopsis of Debates (Proceedings other  
than questions & answers), 22 May 2012, p. 15, 
http://164.100.47.132/Synop/15/X/Sup+Synopsis-22-05-
2012.pdf (3 July 2012); Rajya Sabha Debates (uncorrected), 
17 May 2012, p. 4, http://164.100.47.5/newdebate/225/ 
17052012/20.00pmTo21.00pm.pdf (3 July 2012). 

9 For instance Section 13(a), Indian Copyright Act, 1957. 

10 For instance, 17 USC 106, the United States Copyright Act, 
1976. 

11 This principle is also commonly referred as the ‘first sale 
doctrine’, a doctrine that ‘…stands for the proposition that, 
absent unusual circumstances, courts infer that a patent 
owner has given up the right to exclude concerning a 
patented article that the owner sells’, Glass Equipment 
Development Inc v Besten Inc, 174 F.3d 1337 as quoted in 
Words and Phrases, Permanent Edition, Vol 17 (West 
Publishing Company), First Sale. 

12 This has been explained in the context of patents in which 
the doctrine of exhaustion operates on the same rationale. 
The exhaustion doctrine serves to allow the patentee to 
extract full consideration for a patented article, but no more, 
Paul J C et al., US patent exhaustion: Yesterday, today, and 
maybe tomorrow, Journal of Intellectual Property Law & 
Practice, 3 (7) (2008) 461-69. 



BASHEER et al.: EXHAUSTING COPYRIGHTS AND PROMOTING ACCESS TO EDUCATION 
 
 

345 

13 US v Moore, 604 F. 2d 1228 as quoted in Words and 
Phrases, Permanent Edition, Vol 17 (West Publishing 
Company), First Sale. 

14 Section 107A(b), Indian Patents Act, 1970, ‘importation  
of patented products by any person from a person who is 
duly authorised under the law to produce and sell or 
distribute the product, shall not be considered as an 
infringement of patent rights’. For an exhaustive discussion, 
Basheer S & Kochupillai M, TRIPS, patents and parallel 
imports in India: A proposal for amendment, Indian Journal 
of Intellectual Property Law, 2 (2009) 63, 70, 
http://www.nalsar.ac.in/IJIPL/Files/Archives/Volume%202/4.
pdf (3 July 2012). 

15 Samsung Electronics Company v Kapil Wadhwa, CS (OS) 
No. 1155/2011, decided on 17 February 2012, where Justice 
Manmohan Singh notes: ‘if one reads Section 30 (3) and its 
sub clauses (a) and (b) contextually, it can be discerned that 
the nowhere it indicates any concept of international 
exhaustion stemming from the said section.’ 

16 Section 1(a), (b), Indian Copyright Act, 1957. Similarly, in 
relation to sound recordings, the author/owner has the 
exclusive right to ‘sell or give on hire, or offer for sale or 
hire, any copy of the sound recording regardless of whether 
such copy has been sold or given on hire on earlier 
occasions’ [Section 2(e)(ii)]. 

17 This is true factually as well. New Zealand copyright law 
endorses international exhaustion. Contrast this with the US, 
which does not provide for international exhaustion, Omega 
S A v Costco Wholesale Corp, 541 F.3d 982 (9th Cir. 2008), 
where the Court held that the ‘first-sale’ doctrine in US 
copyright law does not extend to foreign manufactured goods 
imported to the US. The Supreme Court, on appeal, arrived 
at a split decision thereby leaving the judgement of the Ninth 
Circuit Court intact, Costco Wholesale Corp v Omega S A, 
Supreme Court of the United States, No 08–1423, 13 
December 2010 (‘the judgment is affirmed by an equally 
divided Court’). The Second Circuit Court also endorsed the 
position of the Ninth Circuit Court in Costco in John Wiley 
& Sons v Kirtsaeng, No 09-4896-cv (2d Cir. 15 August 
2011.) 

18 Deutsche Grammophon Gesellschaft mbH v Metro-SB-
GroûmaÈrkte GmbH & Co KG (‘Deutsche Grammophon’), 
[1971] ECR 487 where the European Court of Justice (ECJ) 
held that the German law, which prohibited the re-
importation into Germany, of records sold to France was 
invalid, since it violated the concept of free movement of 
goods. For a good summary of European case law in this 
regard, see Arghya Sengupta, Parallel Imports in the 
Pharmaceutical Sector: Must India be More Liberal? Journal 
of Intellectual Property Rights, 12 (4) (2007) 400-409. 

19 John Wiley & Sons v Prabhat Kumar Jain, CS (OS) 
No1960/2008, decided on 17 May 2010. 

20 John Wiley & Sons v Prabhat Kumar Jain, CS (OS) 
No1960/2008, para 104, ‘[a]s per my opinion, as the express 
provision for international exhaustion is absent in our Indian 
law, it would be appropriate to confine the applicability of 
the same to regional exhaustion’. The judge appears to 
conflate the terms ‘national’ and ‘regional’ exhaustion. It is 
clear from a reading of the judgment that what he intended 
was ‘national’ exhaustion. The judge also seems to have 

misinterpreted the doctrine of first sale when he states that it 
applies to only sales by the exclusive licensee and not sales 
by the owner of copyright. The Indian Copyright Act, 1957 
does not make any such distinction and the ‘exhaustion’ of 
rights following the first sale steps in regardless of whether 
the copy has been placed on the market by the licensee or the 
owner of copyright. In other words, the doctrine of first sale 
and exhaustion apply qua the ‘work’ in question and is 
independent of who the owner of the copyright is and 
whether or not the work has been licensed. 

21 The South Asian Association for Regional Cooperation 
(SAARC) is an association of seven countries (Bangladesh, 
Bhutan, India, Maldives, Nepal, Pakistan and Sri Lanka), 
South Asian Association for Regional Co-operation Charter, 
http://www.saarc-sec.org/SAARC-Charter/5/ (27 June 2012). 
The Commonwealth is an association of 53 sovereign 
nations, most of whom were former British colonies, which 
support each other and work together towards international 
goals. Countries such as India, Sri Lanka, Australia and  
New Zealand are members, The Commonwealth Secretariat, 
http://www.thecommonwealth.org/subhomepage/191086/ 
(27 June 2012). 

22 Merges R P, Menell P S & Lemley M A, Intellectual 
Property in the New Technological Age, 4th edn  
(Aspen Publishers, New York), 2007, p. 391, observing that 
copyright law is a balancing act ‘between fostering 
incentives for the creation of literary and artistic  
works and the optimal use and dissemination of such works’; 
World Intellectual Property Organization Copyright  
Treaty (WCT), 1996 which recognized ‘the need to  
maintain a balance between the rights of authors and the 
larger public interest, particularly education, research,  
and access to information’ in its Preamble, 
http://www.wipo.int/treaties/en/ip/wct/trtdocs_wo033.html  
(3 July 2012); Jansen M, Applying copyright theory to 
secondary markets: An analysis of 17 U.S.C. §109(a) 
pursuant to Costco Wholesale Cor. v. Omega S.A., Santa 
Clara Computer & High Technology Law Journal, 28(1) 
(2011) 143, noting in the context of US copyright law : ‘In 
other words, the drafters offered copyright owners a 
temporary monopoly on their works in exchange for 
encouraging creation as a means of advancing learning and 
knowledge. There are two components involved in this 
process: in order for the public to learn, (1) knowledge must 
be created, and (2) the public must have access to content’ 
(citing Merges R P & Ginsburg J C, Foundations of 
Intellectual Property (Foundation Press, New York), 2004, 
pp. 305-06). 

23 Epstein R A, Parallel imports as a perversion of free trade, 
http://heartland.org/sites/all/modules/custom/heartland_migr
ation/files/pdfs/13292.pdf (27 June 2012) wherein it is noted 
that parallel imports will ‘sap the incentive to innovate’. 

24 Maskus K E, Parallel imports, The World Economy, 23 (9) 
(2000) 1271, 1277 ‘Some analysts advocate a global ban 
against PI as a natural extension of the rights of intellectual 
property owners to control international distribution.’, 
‘Multinational enterprises build markets through establishing 
exclusive dealership rights in various territories. Exclusive 
rights make it easier to monitor marketing efforts and enforce 
product quality. However, it may be difficult or legally 
impossible in foreign markets to enforce private contractual 



J INTELLEC PROP RIGHTS, JULY 2012 
 
 

346 

provisions prohibiting sales outside the authorised 
distribution chain. Seen this way, restrictions against PI are a 
necessary complement to exclusive territorial rights.’ (citing 
Chard J S & Mellor C J, Intellectual property rights and 
parallel imports, The World Economy, 12 (1) (1989) 69-83); 
Questions concerning possible Protocol to the Berne 
Convention: Memorandum prepared by the International 
Bureau, Part III (WIPO) 1993, p. 33, ‘we strongly support 
the proposal of the international bureau to provide a right to 
control both the piratical and parallel importation of 
copyrighted works. […]Underlying the exclusive right to 
authorize importation is the ability to authorize distribution 
in a specific territory. The principle of territoriality provides 
security for the chain of authorizations that permit orderly 
supply of copies for international distribution.’). 

25 Knoll M S, Gray-market imports: Causes, consequences and 
responses, Law & Policy in International Business, 18 (1) 
(1986) 145, 159-60. 

26 Chen Y & Maskus M E, Vertical pricing and parallel 
imports, Journal of International Trade & Economic 
Development, 14 (1) (2005) 1-14. 

27 Holzapfel H and Werner G, in Patents and Technological 
Progress in a Globalized World, edited by W P Z Waldeck 
Und Pyrmont et al. (Springer, New York/Heidelberg), 2009, 
p. 99, 105; US v Univis Lens Co, 316 US 241, 251-52 (1942) , 
‘Our decisions have uniformly recognized that the purpose of 
the patent law is fulfilled with respect to any particular article 
when the patentee has received his reward for the use of his 
invention by the sale of the article, and that once that purpose 
is realized the patent law affords no basis for restraining the 
use and enjoyment of the thing sold… The first vending of 
any article manufactured under a patent puts the article 
beyond the reach of the monopoly which that patent confers.’ 

28 Matthews D & Munoz-Tellez V, in Intellectual Property 
Management in Health and Agricultural Innovation: A 
Handbook of Best Practices, edited by A Krattiger et al., 
2007, p. 1429, 1430, ‘Potentially, consumers have much to 
gain from parallel imports. By increasing the options for 
alternative supplies of products, parallel imports can allow 
consumers to gain access to the products they need from 
another market at lower prices than are being charged in their 
own market; Liebeler L H, Trademark law, economics and 
grey-market policy, Indiana Law Journal, 62 (3) (1987) 753-
54, noting that, ‘[c]onsumers also have an interest in the grey 
market. Generally, more imports mean more competition and 
lower consumer prices; Fogel R A, Grey market goods and 
modern international commerce: A question of free trade, 
Fordham International Law Journal, 10 (2) (1986) 308, 335, 
noting in the context of the United States, ‘grey goods give 
the consumer a greater variety of choice because some grey 
goods are not otherwise available in the United States.’ 

29 Australian Digital Alliance et al., Copyright  
restrictions on the parallel importation of books,  
Productivity Commission Issues Paper, p. 7, 
http://www.pc.gov.au/__data/assets/pdf_file/0008/85886/sub
252.pdf (24 June 2012). 

30 Google Books, http://books.google.com/; Amazon.com: 
Kindle eBooks, http://www.amazon.com/Kindle-
eBooks/b?ie=UTF8&node=1286228011; DeGracia J P, The 
digitization decision: Factors to consider when converting 
material to digital format, Library Student Journal, 4 (2009), 

http://www.librarystudentjournal.org/index.php/lsj/article/vie
w/82/244 (3 July 2012), ‘By placing a copy of an item 
online, it becomes available to people all over the world’; 
Sag M, The Google Book Settlement and the fair use 
counterfactual, New York Law School Law Review, 55 
(2010/11) 19, 73 (arguing that the rise of mass digitization of 
books is a cause for concern for publishers, because, 
‘Publishers fear the twin evils of Napsterization and 
disintermediation. […] Publishers also apprehend that 
authors and online booksellers may cut them out of the 
distribution chain altogether. Even if they retain their 
centrality in the book economy, there are signs that the e-
book market will not tolerate the premium pricing strategies 
that enable publishers to charge an average cover price of 
twenty-six dollars for a new hardcover.’) 

31 Karmel D, Off the wall: Abandonment and the first sale 
doctrine, Columbia Journal of Law & Social Problems, 45 
(3) (2012) 353, 373; H R Rep No 98-987, p. 2 (1984) (citing 
Chafee Z Jr, Equitable servitudes on chattels, Harvard Law 
Review, 41 (1928) 945, 982 , ‘The first sale doctrine has its 
roots in the English common law rule against restraints on 
alienation of property.’; Sebastian Int’l Inc v Consumer 
Contacts (PTY) Ltd, 847 F.2d 1093, 1096 (3d Cir 1988), 
‘[t]he first sale rule is statutory, but finds its origins in the 
common law aversion to limiting the alienation of personal 
property.’ 

32 Henry Bill Publ’g Co v Smythe, 27 F. 914, 925 (C.C.S.D. 
Ohio 1886) quoted in Harrison v Maynard, Merrill & Co, 61 
F. 689, 691 (2d Cir 1894); Indep News Co v Williams, 293 
F.2d 510, 517 (3d Cir 1961), ‘once there is lawful ownership 
transferred to a first purchaser, the copyright holder’s power 
of control in the sale of the copy ceases. … Having made this 
sale, the rights conferred by the Copyright Act are no longer 
operative.’ 

33 The Standing Committee heard representations from leading 
publisher lobby groups in India including the Federation of 
Indian Publishers and Association of Publishers in India. 

34 Standing Committee Report, para 7.9. 

35 The data was collected in early 2011 and is valid up to March 
2011. It is unlikely that the situation may have changed 
significantly since then. 

36 The Library of the National Law School of India University, 
http://nls.ac.in/index.php?option=com_content&view=article
&id=146&Itemid=68 (3 July 2012). 

37 The Library of the West Bengal National University of 
Juridical Sciences, http://nujskol.wix.com/nujs-library  
(3 July 2012). 

38 The Library of the Centre for Studies in Social Sciences, 
http://www.cssscal.org/library.html (3 July 2012). 

39 Annexure B titled ‘Sample data collected from NLS 
Library’, containing 12 books and Annexure C titled ‘Sample 
data collected from NUJS Library’, containing 41 books,  
P-PIL website, http://www.p-pil.com/wp-content/uploads/ 
parallel%20import/Annexure%20B%20Sample%20Data%20
Collected%20from%20NLSIU%20Library.pdf and http:// 
www.p-pil.com/wp-content/uploads/ parallel%20import/ 
Annexure%20C%20Sample%20Data%20Collected%20from
%20NUJS%20Library.pdf (3 July 2012). 

40 Most five-year B A, LLB programmes in India encompass 
both law and social science subjects. 



BASHEER et al.: EXHAUSTING COPYRIGHTS AND PROMOTING ACCESS TO EDUCATION 
 
 

347 

41 Annexure A titled ‘Indian and International Editions’  
P-PIL website, http://www.ppil.com/public_html/uploads/ 
Annexure%20A%20Indian%20&%20International%20Editi
ons.pdf (3 July 2012). 

42 Pindyck R S & Rubinfeld D, Microeconomics, 7th edn 
(Prentice Hall, NJ), 2008. 

43 As per information available on the Bar Council of  
India website, http://www.barcouncilofindia.org/wp-content/ 
uploads/2010/06/approvedlawcolleges.pdf (24 June 2012). 

44 The price of books shot up by an amount ranging between 
US$ 11.78 and US$ 51.90 per book.

 
While computing the 

costs of such books for India, the authors have used the 
following conversion rate US$ =45, €=62 and £=75 valid 
from around 27 July 2011 to 12 August 2011 based on the 
USD to INR conversion chart for the last 12 months, 
http://www.exchangerate.com/currency-charts/USD/INR/ 
last-12-months/ (2 July 2011). 

45 P-PIL website, http://www.p-pil.com/wp-content/uploads/ 
parallel%20import/Annexure%20B%20Sample%20Data%20
Collected%20from%20NLSIU%20Library.pdf (3 July 2012). 

46 P-PIL website,  http://www.p-pil.com/wp-content/uploads/ 
parallel%20import/Annexure%20C%20Sample%20Data%20
Collected%20from%20NUJS%20Library.pdf (3 July 2012). 

47 P-PIL website,  http://www.p-pil.com/wp-content/uploads/ 
parallel%20import/Annexure%20D%20Purchasing%20Powe
r%20Parity%20&%20Access.pdf, the tables have been 
adapted from Prabhala A & Liang L, Reconsidering the 
pirate nation, InfoChange, November 2006, 
http://infochangeindia.org/trade-a-development/intellectual-
property-rights/reconsidering-the-pirate-nation-notes-from-
south-africa-and-india.html (3 July 2012). 

48 Shakabpa W D, One Hundred Thousand Moons: An 
Advanced Political History of Tibet, (Brill, USA), 2010. 

49 The Politics of Global Governance: International 
Organizations in an Interdependent World, 4th edn, edited by 
P F Diehl & B Frederking, 2010. 

50 Annexure E titled ‘Sample data from online book retail 
websites showing availability and accessibility issues’,  
P-PIL website, http://www.p-pil.com/wp-content/uploads/ 
parallel%20import/Annexure%20E%20Sample%20Data%20
from%20Online%20Book%20Retail%20Website%20Showi
ng%20Availability%20&%20Accessibility%20Issues.pdf  
(3 July 2012). 

51 Pranesh Prakash, Why parallel importation of books should 
be allowed, Centre for Internet & Society, http://cis-
india.org/a2k/blog/parallel-importation-of-books (3 July 2012). 

52 Section 63 of the Indian Copyright Act, 1957 says: ‘Any 
person who knowingly infringes or abets the infringement of- 
(a) the copyright in a work, or (b) any other right conferred 
by this Act, except the right conferred by Section 53A shall 
be punishable …’ 

53 Mathan Rahul, Nobody’s about to kill books, The Indian 
Express, 7 February 2011, http://www.indianexpress.com/ 

news/nobodys-about-to-kill-books/746845/; Basheer Shamnad, 
Remainders of the day: A case for parallel imports, 
livemint.com, 23 February 2012 http://www.livemint.com/ 
2011/02/25195802/Remainders-of-the-day-a-case.html. 

54 Basheer Shamnad, Remainders of the day: A case for parallel 
imports, livemint.com, 23 February 2012 http://www. 
livemint.com/2011/02/25195802/Remainders-of-the-day-a-
case.html. 

55 Standing Committee Report, para 7.09. 
56 John Wiley & Sons & Ors v Prabhat Chander Kumar Jain & 

Ors, CS (OS) No 1960/2008, http://lobis.nic.in/dhc/MAN/ 
judgement/19-05-2010/MAN17052010IA113312008.pdf; 
John Wiley & Sons v International Book Stores & Ors, 
CS(OS) No 2488/2008, http://lobis.nic.in/dhc/MAN/ 
judgement/19-05-2010/MAN17052010IA113312008.pdf. 
For a critical review of this case, Prakash P,  
Exhaustion: Imports, exports and the doctrine of first sale in 
Indian copyright law, Manupatra Intellectual Property 
Reports, 1 (February 2011), 149, http://cis-india.org/a2k/ 
publications/exhaustion.pdf (3 July 2012). 

57 The case has now been listed for trial before the Delhi High 
Court, The Delhi High Court, FAO (OS) No 439/2010, 
http://delhihighcourt.nic.in/dhcqrydisp_o.asp?pn=102857&yr
=2010 (27 June 2012); Reddy P, An update on the Wiley 
cases and parallel exports, http://spicyipindia.blogspot.com/ 
2011/03/update-on-wiley-cases-parallel-exports.html  
(27 June 2012). 

58 John Wiley & Sons v Kirtsaeng, No 09-4896-cv (2d Cir,  
15 August 2011). 

59 Supap Kirtsaeng v John Wiley & Sons, Docket No 11-697, 
http://www.supremecourt.gov/Search.aspx?FileName=/dock
etfiles/11-697.htm (27 June 2012). 

60 For a recent article by a publisher who falls prey to this 
conflation, Dubey Divya, Publishers have right to protect 
their territory, http://www.twocircles.net/2011mar11/ 
publishers_have_right_protect_their_territory.html  
(27 June 2012). 

61 The Copyright (Amendment) Bill, 2012 (Bill No XXIV-C of 
2010), passed by the Rajya Sabha on 17 May 2012, Clause 
18 of the, introducing Section 31B into the Indian Copyright 
Act, 1957. 

62 The Copyright (Amendment) Bill, 2012 (Bill No XXIV-C of 
2010), passed by the Rajya Sabha on 17 May 2012, Clause 
32(vii) introducing sub-clause (zb) to Section 52 of the 
Indian Copyright Act, 1957. 

63 Greater access to reading material ending the book famine,  
e-Include: The e-Journal of Inclusion Europe, http://www. 
e-include.eu/en/news/622-greater-access-to-reading-material-
-ending-the-book-famine (3 July 2012) (‘Dyslexic, 
intellectually disabled and partially sighted people face a 
‘book famine’ in today’s world, as only approximately 5% of 
books are converted into accessible formats.’) 

64 Standing Committee Report, para 7.13. 
 

 


